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1. Introduction
The increase in the numbers of people applying for asylum in Europe since 2010, with a sharp
increase since the spring of 2015,2 has caused a sense of crisis. Refugee law, which is a component
of a solution to any refugee crisis, concerns three basic questions. Firstly, who is entitled to
protection? Secondly, what should that protection entail – merely allowing the presence of refugees
in the territory, or allowing access to the labour market and health and welfare systems? Thirdly,
where should refugees receive protection – in the first country in which they arrive after fleeing
their home country, or elsewhere? Our analysis below shows how these three issues are closely
intertwined.
In order to start thinking about solutions, the causes of the increasing number of asylum
applications should first be analyzed. More specifically, we start in section 2 by analyzing the
situation of Syrian refugees and examining why the influx rose so steeply last year. We argue that a
policy of prohibiting refugee movement, the absence of a credible resettlement policy, and the lack
of acceptable reception and living conditions and prospects in the region combined to bring about
the increase.
The European Union (EU) has considerable competencies on asylum and migration, and has
developed an extensive body of law. In section 3 we analyze why this Common European Asylum
System (CEAS) has proved incapable of dealing with this influx. The measures adopted and
proposed by the European Commission (the Commission) and other institutions over the past
twelve months are also unlikely to make the situation more manageable.
In search of the beginning of an answer to the refugee issue, we then turn, in section 4, to
the past and specifically to the drafting of the Refugee Convention, which was adopted in order to
address a far bigger refugee crisis than the current one. We also consider later measures and policies
addressing subsequent refugee problems, such as the problems triggered by the Yugoslav civil war
in the 1990s. Against that background, we then give some thoughts, in section 5, to the way ahead.
2. Syrian refugee crisis: prohibition of refugee movement3
A conflict has been raging in Syria since 2011 and has resulted in the forced movement of half of
the Syrian population, most of them (some 7.5 million) inside Syria (‘displaced persons’),4 while
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others (some 4.8 million) have fled to territories outside Syria (‘refugees’).5 The number of
registered Syrian refugees has developed as follows:
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Source UNHCR (http://data.unhcr.org/syrianrefugees/regional.php), last update 25 April 2016

Over one million Syrians are currently registered as refugees in Lebanon, while 630,000 are
registered in Jordan, 2.7 million in Turkey, 118,000 in Egypt and 246,000 in Iraq.6 Compared to the
number of inhabitants of these countries (Lebanon: 5.8 million inhabitants,7 Jordan: 8 million,8
Turkey: 77.7 million,9 Egypt: 82.5 million,10 Iraq: 32.5 million11), the percentage of registered
Syrian refugees is as high as 20% in the case of Lebanon (and estimated at 30% if non-registered
refugees are included12).
These are the numbers shown in the above graph. In Europe, however, the number of Syrian
asylum seekers has followed a different pattern. Until the first half of 2015, Syrians barely moved
to Europe. Even though increasing numbers of Syrians arrived in Italy in 2013 and 2014,13 they did
not start moving from the region (i.e. Syria’s neighbouring countries) in any significant numbers
until early summer 2015, by which time the Syrian refugee crisis had already been underway for
several years and the number of Syrian refugees registered in the neighbouring countries had
reached four million. As can be seen in the graph below, the number of Syrian refugees in Europe
has not yet reached 1 million, on a population of 508 million inhabitants.14 These numbers have to
be treated, however, with some caution. The number of registered Syrian refugees in the region is
inaccurate because the neighbouring countries have now closed their borders, as will be explained
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below, thus making it impossible for new arrivals to register. The number of asylum applications
stated for European countries may also be artificially low because some countries have problems in
even registering asylum applications, and this backlog may hide a substantial number of asylum
applications. The actual absolute numbers, therefore, may be higher. It is plausible, however, that
the graphs presented here do give a good impression of the trends in the development of the
numbers of Syrian refugees and asylum seekers, both in the region and in Europe.

Syrian asylum seekers in Europe (incl. Balkans) 2011-2015, source UNHCR15

How is it possible that Syrians initially stayed in the region? And why, in summer 2015, did they
begin moving to Europe in much bigger numbers than before? A crucial element in this respect is
the prohibitionist approach that has been adopted to forced migration: refugees and asylum seekers
are not allowed to travel to Europe legally. This prohibitionist approach was initially implemented
by harmonizing European visa policies. The first (unpublished) common visa list was adopted in
1993, based on the intergovernmental Schengen framework.16 Since 2001, Regulation 539/2001 has
specified the third countries whose nationals are required to have a short-term visa when crossing
external borders, and those whose nationals are exempt from this requirement.17 Nationals from all
refugee-producing countries are subject to a visa requirement and therefore cannot legally enter the
EU.18 Simultaneously, the dramatic improvement in the technical quality of documents has made it
much more difficult to travel on forged documents. The Schengen Implementing Agreement also
harmonized the externalization and privatization of the visa requirement by means of carrier
sanctions.19
Whereas airlines’ successful enforcement of the harmonized visa policies closed off one
possible route to Europe, asylum seekers and refugees were still able to travel to countries
bordering the EU, and to try to enter European territory from there. As part of the Schengen
process, however, European states then began harmonizing their safe third country policies. These
15
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policies had their roots in German and Dutch asylum policies of the late 1970s (see below), with the
central notion being that if asylum seekers were returned to third countries for their claim to
protection to be assessed, they would figure out that it was pointless to travel to Europe and would
therefore stop coming. This notion of automatic return without individual assessment was at the
core of the 1993 German constitutional reform.20 During the past 40 years, application of the safe
third country principle on a scale of any significance has been prevented by third countries’
obstruction or outright refusal to readmit asylum seekers and refugees. An exception in this respect
is the cooperation between Spain and the North and West African countries, which seems to have
resulted in a radical drop in the number of people trying to reach Spain from these countries by boat
(and the subsequent increase in the numbers of such people trying to reach Italy by boat).21
Apart from trying to return asylum seekers and refugees to third countries, European states
have also sought to cooperate with neighbouring countries in order to prevent departures from there
to Europe, and to prevent the entry into these countries of people who might subsequently try to
travel onwards to Europe. Until 2011, Italy sought to cooperate with Libya, with the measure of
success varying according to the negotiation tactics used by the Libyan government.22 Since the
outbreak of the armed conflict in Syria, visa requirements for Syrians have been introduced by
Algeria, Egypt,23 Libya, Morocco and Tunisia, 24 most likely under pressure from the EU. This
made it harder for Syrians to access the well-functioning route from the Libyan coast to Italy, and
may have resulted in a shift of Syrian refugee migration from the central Mediterranean route to the
eastern Mediterranean route (Turkey-Greece).25
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Visa requirements for Syrians 2010 (source: Mau et al. 2015) & 2016 (source: IATA,
https://www.timaticweb2.com/home)

To the extent that the EU has succeeded in persuading third countries to cooperate, this has
logically had onward effects in countries closer to the source countries of refugees. Lebanon26 and
Jordan,27 for example, now refuse to admit Syrian refugees, while Turkey initially announced it will
now only allow Syrians to enter directly from Syria.28 Since then, reports indicate that two border
crossing points in Turkey have now been closed.29
The effect of this policy is that private and public third parties (transport companies and
third countries) prevent refugees from reaching the territories of EU countries. At the same time, the
international community (including the EU) has not enabled refugees to subsist in the countries in
which they are present. The UN Office for the Coordination of Humanitarian Assistance reported,
for example, that only 56% of the funding required for this purpose in 2015 had been received.30
This shows that the reception of Syrians in the region is underfunded, and this seems to be an
ongoing trend as the UNHCR reported on 22 March 2016 that a mere 7% of the funding
requirements for 2016 had so far been met, while by then 22% of the year had passed. The World
Food Programme has also reported “critical funding shortages” that have forced it to reduce the
level of assistance provided.31
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Resettlement of Syrian refugees in other parts of the world – which is crucial if such
countries, Lebanon in particular, are to continue hosting Syrian refugees – is not occurring to any
significant degree. Since the beginning of the conflict, for example, only 179,147 Syrian refugees
have been resettled elsewhere in the world.32 This represents 3.7% of the 4.8 million Syrian
refugees outside Syria, and a mere 2% of all Syrian refugees.
The most likely explanation of what happened in 2015 is that the combination of the EU’s
prohibitionist approach to refugees, the lack of resettlement and the inability for refugees to
establish an acceptable form of subsistence in the region prompted a rapid increase in the demand
for the services of smugglers on the Turkey-Greece route. Anecdotal evidence suggests that this
initially led to a sharp increase in prices charged for such services, with the resultant increase in
profit margins attracting more people to the smuggling sector. This in turn led to a rapid increase in
supply, which resulted in falling prices. This then triggered people other than just Syrians
(including refugees such as Eritreans or Afghans, and also non-refugees) to travel to Europe. These
developments could explain why not only the number of Syrians entering the EU via Turkey has
increased sharply, but also the number of other nationalities.33 In this analysis, the combination of
prohibition and not giving refugees a viable alternative in the region had the opposite effect of what
was intended; it led to more migration, not just of Syrians, but also of migrants who would not
otherwise have migrated to Europe. Although the data required to put this hypothesis to the test are
currently lacking, the hypothesis is in line with dominant migration sociology34 and provides the
best explanation of the data that are available on irregular migrations to Europe since 2011.
In summary, the Syrian refugee crisis turned into what was perceived as a European refugee
crisis due to the European policy of prohibiting refugees from travelling legally to the EU. This
policy was actively pursued through the imposition of strict visa requirements, complemented with
measures inducing other parties to enforce this policy (i.e. sanctions intended to induce transport
companies to refuse access to third-country nationals without visas) and cooperation with
neighbouring countries aimed at control of their borders. This actively pursued policy of travel
prohibition was combined with the almost complete absence of any policy providing refugees with
an alternative to trying to enter the Union illegally. Thus, there was no resettlement scheme of any
substance, and insufficient financial or other assistance to help countries bordering Syria to receive
the Syrian refugees. In the next section we analyze how the EU reacted to the rise in the number of
asylum seekers in 2015.
3. EU’s response to the ‘refugee crisis’
3.1 Common European Asylum System: legal basis, purpose and content
Since the Treaty of Amsterdam (1999), migration and asylum policies have been a competence of
the EU legislator. This gradually extending competence35 can be explained by two important, but
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separate developments in the EU. Firstly, coordination and communitarization of asylum and
migration law were seen as a necessary tool to complement the decision-making in the 1990s on the
abolishment of internal border controls. Secondly, there was another and less ‘utilitarian’ incentive
for this EU competence, and this can be found in the intrinsic meaning and role of human rights in
the legal framework of the EU.
The first rules dealing with cooperation in the field of asylum law were adopted at an
intergovernmental level (Schengen) between 1985 and 1990. When preparing to abolish internal
border controls within the Schengen area (which at that time comprised only five member states),
the national governments were concerned that the free movement zone would mean that not only
would asylum seekers be able to submit multiple asylum applications in different countries, but also
that those states with more favourable provisions would attract the highest numbers of asylum
seekers.36 These concerns resulted firstly in the ‘Dublin mechanism’ for determining which state
was responsible for handling an asylum application (to be dealt with below) and secondly, but at a
later stage, in the agreement on minimum harmonization of asylum law that was designed to
prevent secondary movements of asylum seekers. During the European Council in 1999, the heads
of governments adopted the Tampere Conclusions, which included the legislative programme of a
Common European Asylum System (CEAS).37 Several instruments have since been adopted under
this programme, including minimum standards for the asylum procedure, the reception of asylum
seekers and qualification as refugees.38 Later, in the Lisbon Treaty of 2007, the member states
agreed on a more ambitious basis for EU legislation in the field of asylum law. Instead of minimum
guarantees, a new Article 78 TFEU, setting out the goal of ‘uniform asylum status’ and ‘common
asylum procedures’, was enacted. On the basis of this provision, the EU legislator amended existing
legal instruments, resulting in the recast Procedures, Reception and Qualification Directives.39
Together, these directives deal with the three basic questions of refugee law: who qualifies
for protection (Qualification Directive); what this protection should entail (Reception and
Qualification Directives) and where this protection should be provided (Procedures Directive,
together with the Dublin Regulation, see below). The directives are based on pre-existing
international law on refugee protection40 (the Refugee Convention and case law of the European
Court of Human Rights; see section 4 below). In the preambles, the directives explicitly refer to the
“full and inclusive application of the Geneva Convention Relating to the Status of Refugees of
28 July 1951”, to the Charter on Fundamental Rights of the EU, which contains the right to
asylum,41 and to the European Convention on Human Rights (ECHR).42 This means the directives
should be interpreted in conformity with these instruments.
The adoption of these asylum directives did not, however, result in harmonized legislation
or practice with regard to decision-making on asylum applications, asylum procedures and
conditions of asylum reception. On the contrary, statistics show huge differences between the
asylum recognition rates of member states, also with regard to asylum seekers of the same
nationality, despite the harmonization of the rules on qualifying for protection in the Qualification
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Directive.43 In 2014, for example, member states’ recognition rates for Afghan and Iraqi asylum
seekers varied between 20% and 95% and between 13% and 94% respectively. And whereas the
recognition rates for Syrian and Eritrean asylum seekers were generally high in all the member
states (95% and 89% respectively), data on the first admission decision (so not taking into account
the decision in appeal) show major differences (between 60% and 100% for Syrians, and between
26% and 100% for Eritreans).44 Of equal importance is that member states apply a highly different
practice with regard to the status or residence permits received by beneficiaries of international
protection and the rights that are attached to their status.45 Furthermore, in 2015, there were
unilateral actions by member states that not only hampered a common European approach, but were
often also at the cost of individual human rights.46 These unilateral actions included the
reintroduction of internal border controls,47 the building of walls and fences at external borders, and
the imposition of new restrictions on the rights of asylum seekers in national migration laws. The
pushing back and detention of asylum seekers in the external border areas and failure to grant
timely access to the asylum procedure or national courts prevent asylum seekers from enforcing
their rights under EU asylum law and violate their right not to be sent back to a country where they
risk persecution or where their lives or safety are under threat.
One of the deficits in the current EU approach is the absence of any practical or immediate
mechanism for imposing sanctions in the event of manifest violations of fundamental rights and
asylum laws. Although the Commission started 40 infringement procedures against 19 member
states in September 2015 on the grounds of their failure to fully implement the asylum directives,
the Commission and other member states failed to respond clearly and firmly to human rights
violations in the Member States at the external borders.48 So even to the extent that European law
has harmonized asylum law in the books, an enforcement deficit affecting crucial elements of
asylum law in action is manifestly part of the CEAS.
In summary, the grant of asylum has not been harmonized effectively; the content of asylum
has not been harmonized effectively, and the CEAS apparently allows for an Alleingang of Member
States on essential points, including the prohibition of refoulement.
3.2 Dublin Regulation
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The Dublin Regulation (Regulation 343/2003, replaced by Regulation 604/2013) is also part of the
CEAS and includes criteria for determining which member state is responsible for handling an
asylum application.49 The goal of the Dublin mechanism is, on the one hand, to prevent asylum
seekers from submitting applications in more than one state (‘asylum shopping’) and, on the other
hand, to identify as soon as possible the state responsible for handling the asylum application (thus
preventing ‘refugees in orbit’). If a third-country national applies for asylum in a member state that,
according to the Dublin criteria, is not responsible for dealing with the asylum claim, the latter can
transfer the asylum seeker to the ‘responsible state’. This responsibility is determined on the basis
of criteria applying in the order in which they are listed. The Dublin Regulation first mentions, and
hence gives priority to, the protection of minors and the unification of family members of asylum
seekers and refugees. But these criteria are rarely applied because, in practice, a criterion lower in
the ‘Dublin hierarchy’ plays the most important role: the state where a person first entered the EU.50
The fact that, in many cases, the state where the migrant arrived is responsible for handling
the asylum application puts a burden on coastal states that is, in many respects, disproportional.
This failure of the Dublin mechanism has been pointed out since long by many commentators.51
Their geographical location at the external borders of the EU means that member states such as
Greece, Italy and Hungary receive higher numbers of asylum seekers than other states. The large
numbers of people arriving, as well as the economic and political situation in these countries, result
in poor reception conditions and a lack of procedural guarantees. In practice, authorities in these
border states are not keen to register these asylum seekers in Eurodac52 as they want to prevent their
country from being designated the first state responsible for handling the asylum applications.
Another problem, resulting in the ‘deficit’ of the Dublin mechanism, is the assumption that
asylum seekers will receive the same level of protection in every member state with regard to
qualifying for international protection, the asylum procedure and reception conditions. This
assumption firstly does not hold with regard to the United Kingdom, Ireland and Denmark because
of their opt-out position in the CEAS. Although these three countries all participate in the Dublin
Regulation, Denmark opted out of all asylum legislation, while the United Kingdom and Ireland
chose to be bound by the first-phase asylum directives only and thus do not apply the same rules as
the other member states.53 Secondly, as mentioned above, even among the member states applying
the asylum directives, significant differences exist with regard to the quality of reception conditions,
qualification for protection and the length of procedures. Back in 2011, judgments of both the
European Court of Human Rights (ECtHR) and the Court of Justice of the European Union (CJEU)
made it clear that the Dublin Regulation could not be applied on the basis of ‘blind trust’, given the
existing deficiencies in the asylum systems in some member states.54
‘Dublin III’, or Regulation 604/2013, entered into force on 19 July 2013, OJEU L 180, 29.06.2013. The ‘Dublin
mechanism’ is applied by the 28 EU Member States and four associated non-EU states (Norway, Iceland, Liechtenstein
and Switzerland).
50
Article 13 of Regulation 604/2013.
51
E. Guild, C. Costello, M. Garlick & V. Moreno-Lax, ‘Enhancing the CEAS and Alternatives to Dublin’, Study for the
LIBE-Committee of the European Parliament 2015,
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519234/IPOL_STU%282015%29519234_EN.pdfhttp://w
ww.europarl.europa.eu/RegData/etudes/STUD/2015/519234/IPOL_STU%282015%29519234_EN.pdf, last accessed 22
April 2016; ECRE report Dublin II Regulation – Lives on Hold, 2013; V. Mitsilegas, ‘Solidarity and Trust in the
Common European Asylum System’, Comparative Migration Studies 2014/ 2, No. 2, p. 181-202; M. Di Filippo, ‘From
Dublin to Athens: A Plea for a Radical Rethinking of the Allocation of Jurisdiction in Asylum Procedures’,
International Institute of Humanitarian Law (Policy Brief), January 2016.
52
Eurodac is a EU data system containing fingerprints of asylum seekers and persons who crossed the external borders
irregularly. It supports the implementation of the Dublin Regulation on determining the responsible state. See also
COM(2015) 150 final, 27 May 2015, European Commission Staff Working Document on Implementation of the
Eurodac Regulation as regards the obligation to take fingerprints, Brussels: SWD 2015.
53
See P. Boeles et al. European Migration Law, Cambridge/Antwerp/Portland: Intersentia, 2014, p. 253-54.
54
ECtHR 21 January 2011, 30696/09 (M.S.S. v Greece and Belgium) and CJEU 21 December 2011, C-411/10 and C493/10 (N.S. and others).
49

9

Finally, many commentators have criticized the fact that even though the Dublin mechanism
takes account of asylum seekers’ individual situations, such as protection of the family unit or
unaccompanied children, it does not take into account the preference or personal interests of the
asylum seeker with regard to the designation of the responsible state.55 As well as hampering the
integration of asylum seekers, this also results in a rather bureaucratic, discretionary distribution of
asylum seekers in Europe.
In the end, for all these reasons, the Dublin mechanism has not resulted in a fair and
coordinated allocation of asylum claims in Europe.
3.3 European Migration Agenda of 2015
In May 2015 the Commission published a plan (‘A European Agenda on Migration’)56 to deal with
the ‘migration crisis’. Based on this agenda, a package of eight measures was presented by the
Commission in September 2015.57 This included a relocation scheme, the establishment of
‘hotspots’, a proposal for a common list of safe third countries of origin and a proposal for the
establishment of a European Border and Coast Guard (EBCG). Since November 2015 the EU has
also been cooperating with Turkey on this issue. This resulted in a deal in March 2016 on the return
of migrants crossing the Aegean Sea to Turkey.
We will discuss these measures below and show that they focus primarily on the question of
where refugees should obtain protection and on preserving the prohibition on legal travel, while
neglecting the issue of what the protection should entail.
3.3.1 Relocation scheme
In its migration plan of May 2015, the Commission proposed relocating 120,000 asylum seekers
from Greece, Italy, and Hungary to other EU member states. In September 2015, the Council of
Justice and Home Affairs adopted, with qualified majority voting, an amended Commission
proposal, increasing the number of asylum seekers to be relocated to 160.000.58 As Hungary refused
to cooperate with this relocation scheme, the current decision on relocation applies only to asylum
seekers in Greece and Italy. The relocation scheme is limited to asylum seekers “in clear need of
international protection” and includes only those who have a nationality with an average
recognition rate of 75% in all the member states, such as Syrians. In order to ensure a fair
relocation, the Commission devised an allocation system that takes account of the geographical size
of a member state, as well as its number of inhabitants and level of welfare (based on the GNP of

See inter alia E. Guild, C. Costello, M. Garlick & V. Moreno-Lax, ‘Enhancing the CEAS and Alternatives to
Dublin’, Study for the LIBE-Committee of the European Parliament 2015,
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519234/IPOL_STU%282015%29519234_EN.pdfParliame
nt2015, http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519234/IPOL_STU%282015%29519234_EN.pdf,
last accessed 22 April 2016. See also; M. Mouzourakis, We need to talk about Dublin, Responsibility under the Dublin
System as a blockage to asylum burden-sharing in the European Union, Oxford: Refugees Studies Centre (Oxford
Department of International Development) 2014, p. 20.
56
COM (2015) 240 final, 13 May 2015. The first evaluation of this action plan was published in: COM (2016) 85,
10 February 2016.
57
COM(2015) 450 final, 9 September 2015.
58
Council Decision (EU) 2015/1523 of 14 September 2015, published in OJEU L 239, providing in the relocation of
40.000 persons and Council Decision (EU) 2015/1601, 22 September 2015, published in OJEU, L 248 on the relocation
of a further 120.000 asylum seekers. Based on the Commission proposal of 9 September, COM (2015) 451, 9
September 2015. The Czech Republic, Hungary, Romania and Slovakia voted against the proposal. Hungary has started
an action at the Court of Justice seeking annulment of the Council Decision, essentially arguing that a legal basis for it
is lacking (Case C-647/15, Hungary v Council of the European Union, brought on 3 December 2015; since then no
procedural steps have been taken, last checked on 27 April 2016).
55
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each country).59 The non-EU member states Norway, Iceland, Switzerland and Liechtenstein are not
automatically bound by this scheme, but can make separate bilateral agreements with Greece and
Italy on this basis.60
One of the weaknesses of this scheme is not only the forced transfers of asylum seekers
within Europe, but also that it is voluntary for member states. The Council Decision only provides
that, by 26 September 2016, 54,000 asylum seekers must have been relocated from Greece and Italy
to other countries. Monthly publications by the Commission show the poor implementation of this
relocation scheme. By February 2016, only 4,582 relocations had been offered by other member
states, while only 481 asylum seekers had actually been transferred from Greece or Italy to another
member state.61 Even though this scheme formally still applies, its practical meaning has been
overtaken since March 2016 by the EU-Turkey agreement discussed in section 3.3.5 below
3.3.2. ‘Hotspots’
The establishment of ‘hotspots’ in the southern European coastal states is meant to assist in
achieving a more balanced distribution of asylum seekers in Europe by, for example, ensuring
systematic registration of migrants upon arrival and by assisting border state authorities with the
reception of asylum seekers. The first ‘hotspots’ were established in Lesbos and Lampedusa, with
other centres gradually being set up in Chios, Samos, Kos and Leros in Greece, and in places such
as Taranto, Trapani and Augusta in Italy. However, the establishing of these centres is proceeding
very slowly and is burdened by a lack of money and staff, not least because of the failure by other
member states to send experts and materials.62
The ‘hotspot’ approach was presented in 2015 as one of the major tools for addressing the
refugee crisis and as complementary to the relocation of asylum seekers in the EU. This approach
aims to help identify who is and who is not in need of international protection “through a process of
identification and filtering of applications”.63 It involves cooperation not only between national
authorities of the host state and other member states, but also of the EU agencies Frontex, the
European Asylum Support Office (EASO), Europol and Eurojust.64 The role of these agencies is to
assist national authorities in screening, identifying and fingerprinting those arriving in ‘hot spot
areas’. The involvement of organizations such as Europol and Eurojust is illustrative of how EU
policymakers perceive the arrival of refugees and asylum seekers not only as a humanitarian crisis,
but also, or maybe even more, as a security risk. On a practical level, the involvement of these
various authorities and organizations makes the situation at the ‘hotspots’ muddled, thus resulting in
unclear delineation of tasks, powers and responsibilities.65

59

Under this system, Sweden would have to accept 2.92% and Hungary 1.79% of all asylum seekers, which is
substantially lower than the number of asylum seekers these countries received in 2015. Germany would have to accept
18.42% and the Netherlands 4.35%.
60
Article 11 of Council Decision (EU) 2015/1523 of 14 September 2015.
61
For current data on the implementation of the relocation scheme, see: http://ec.europa.eu/dgs/home-affairs/what-wedo/policies/european-agenda-migration/press-material/docs/state_of_play_-_relocation_en.pdf, last accessed 22 April
2016.
62
On the implementation of hotspots in Greece and Italy, COM(2015) 678 and COM(2015) 679, 15 December 2015
and the press release of the European Commission IP/16/269 of 10 February 2016.
63
Commission Communication on the State of Play of Implementation of the Priority Actions under the European
Agenda on Migration, COM(2016) 85 final, Brussels, 10 February 2016, p. 9-10.
64
European Commission, Factsheet, “The hotspot approach to managing exceptional migratory flows”
(http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/backgroundinformation/
docs/2_hotspots_en.pdf), last accessed 22 April 2016.
65
S. Carrera & L. den Hertogh, ‘A European Border and Coast Guard: What’s in a Name?’, CEPS Paper 2016, no. 88,
p. 8-10, CEPS 8 March 2016, available at https://www.ceps.eu/publications/european-border-and-coast-guardwhat%E2%80%99s-namehttps://www.ceps.eu/publications/european-border-and-coast-guard-what%E2%80%99sname, last accessed 10 March 2016.
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The provision of food, housing and medical assistance to the large groups of people
awaiting registration and further decision-making is heavily reliant on volunteers.66 As we have
seen above, the number of registered asylum seekers relocated from the ‘hotspots’ to other member
states is very low. This, combined with new arrivals at the Italian and Greek coasts, means the
number of people ‘locked’ in the ‘hotspots’ is increasing, and this in turn is resulting in a
humanitarian crisis.
3.3.3

Common list of safe third countries of origin

Another part of the Commission’s package was the Proposal for a Regulation “establishing an EU
common list of safe third countries of origin”.67 According to this proposal, applications by persons
from safe countries could and should be processed quickly in accelerated procedures.68 The idea
behind this is presumably not to ensure that refugees from, say, Albania are recognized and issued
with a residence permit faster than Syrian refugees. Instead, the idea would be that most Albanian
asylum seekers are clearly not refugees and should be removed from the asylum system as quickly
as possible.69
The Procedures Directive provides criteria for considering a country of origin safe. A
country is deemed to be safe if there is “generally and consistently” no persecution or torture or
inhuman treatment.70 This should follow from the law and its application “within a democratic
system and the general political circumstances”. In particular, it should be assessed whether
protection is provided by observance of the ECHR, the International Covenant on Civil and
Political Rights and/or the Convention against Torture, and whether there is a system of effective
remedies against violations of those rights and freedoms.
In the proposed Regulation, the Commission concludes that Albania, Bosnia and
Herzegovina, Macedonia, Kosovo, Montenegro, Serbia and Turkey satisfy all these conditions. This
conclusion is remarkable in a number of respects. For instance, the possibility to lodge complaints
with the ECtHR counts as an “effective remedy” for all countries (except Kosovo, see below),
whereas this obviously cannot possibly count as an effective remedy “before a national authority”
as required by Article 13 ECHR. For Kosovo, which is not recognized as a state, not being a party
to any human rights convention seems irrelevant, while the requirement for an effective remedy is
not even mentioned.71 Furthermore, the average EU recognition rate for asylum applications by
citizens of these countries ranges from 0.9% (Macedonia) to no less than 23.1% (Turkey).72 Indeed,
the situation for some groups in the Balkan countries is precarious, as the Commission admits when
it asks member states to pay “particular attention” to, for example, “discrimination or violence
against individuals on ethnic or religious grounds or because of their political opinion as well as
against individuals belonging to vulnerable groups such as LGBTI, journalists, and children” in

66

In his blog of 3 March 2016, Marco Notarbartolo di Sciara describes the practical situation at one of the designated
‘hot spots’, Leros in Greece: http://www.unitedagainstracism.org/blog/2016/03/03/greece-aegean-sea-notes-from-arefugee-camp-on-the-threshold-of-europe/assigned ‘hotspots’, Leros in Greece:
http://www.unitedagainstracism.org/blog/2016/03/03/greece-aegean-sea-notes-from-a-refugee-camp-on-the-thresholdof-europe/, last accessed 16 April 2016.
67
COM(2015) 452 final, 2015/0211 (COD). Proposal for a Regulation of the European Parliament and of the Council
establishing an EU common list of safe countries of origin for the purposes of Directive 2013/32/EU of the European
Parliament and of the Council on common procedures for granting and withdrawing international protection, and
amending Directive 2013/32/EU.
68
COM(2015) 452 final, 2015/0211 (COD), p. 2 and Preamble consideration (1).
69
Cf. the reference to “abuses” on p. 2 of COM(2015) 452 final, 2015/0211 (COD). C).,f. also ‘Outcome of the Council
meeting, Justice and Home Affairs’,Affairs Brussels (EU), 11097/15, 20 July 2015, p. 9.
70
Annex 1 to the Procedures Directive.
71
Cf. COM(2015) 452 final, 2015/0211 (COD), Preamble recital (13) and p. 5.
72
COM(2015) 452 final, 2015/0211 (COD),Preamble recital (12) and (16).
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Albania.73 It is doubtful, therefore, whether these countries are safe countries of origin on the basis
of the criteria the Commission pretends to apply.
What does designation of a country as a safe country of origin mean for the examination of
asylum applications made by citizens of those countries? There are two possibilities. Firstly, it may
result in a higher burden of proof for such applicants.74 That would constitute an outright violation
of international law. All people who have a “well-founded fear” of persecution are refugees (see
below), and so Serbian gays do not have to demonstrate anything more or different than Syrians
fleeing the war. In conformity with this, article 3 of the Refugee Convention prohibits
discrimination in the application of the Convention on grounds of race, religion or country of origin.
Therefore it would be a clear violation of the Refugee Convention itself to raise the standard of
proof for particular nationalities. Secondly, the designation may be no more than codification of the
assumption (or, if one wishes, factual observation) that some countries are in general safer than,
say, Syria, Eritrea, Iraq or Afghanistan. In that case, it amounts to nothing special since, according
to the Qualification Directive, the general situation in a country of origin must always be taken into
account.75
The Procedures Directive suggests that the second approach should be applied. This requires
an “individual examination” of applications submitted by people from safe countries of origin.
Applicants should have the opportunity to show “serious grounds for considering the country not to
be a safe country of origin in his or her particular circumstances”;76 in other words, the normal
standard of proof.77 If, then, applications by citizens of countries on the list of safe countries of
origin are to be examined in the same way as other applications, what is the effect of this measure?
As the Commission observes, these applications can be processed in accelerated or border
procedures.78 But so, too, may applications on nine other grounds,79 while in a country such as the
Netherlands the examination of all applications starts in the fast track procedure.
Hence, the measure does not seem to contribute very much to alleviating the present burden
on asylum systems in the EU, while designating countries as safe may be related to other factors
than the actual safety of the country (as in the case of Turkey), or it may lead to neglect of the
protection needs of minorities from those countries. In summary, the proposed Regulation is either
irrelevant, or an incentive to violate international treaty obligations, and possibly both.
3.3.4 European Border and Coast Guard proposal
The Commission launched the proposal for establishing the European Border and Coast Guard
(EBCG) in a ‘Borders Package’ presented on 15 December 2015.80 This agency is designed to
replace the current European agency Frontex and would be granted considerable powers. Whereas
Frontex currently has only a coordinating role and supports member states in controlling their
external borders, the EBCG is intended to have executive powers. These include the ‘right to
73

COM(2015) 452 final, 2015/0211 (COD), p. 3-4; unlike the other findings on Albania in the Explanatory
memorandum, this call for attention was not taken over in the Preamble (see Preamble recital (12)).
74
The Dutch Deputy Minister of SecuritySafety and Justice gave this interpretation of the safe country of origin
arrangement in a letter to parliament of 3 November 2015 (“zwaardere bewijslast”; Parliamentary Papers II 2015/16,
19 637, 2076, p. 2).
75
Article 4(3) AQD: “The assessment of an application for international protection is to be carried out on an individual
basis and includes taking into account:
(a) all relevant facts as they relate to the country of origin at the time of taking a decision on the application, including
laws and regulations of the country of origin and the manner in which they are applied;”.
76
Article 36(1) APD.
77
See Article 2(f) AQD.
78
COM(2015) 452 final, 2015/0211 (COD), Preamble (1).
79
Article 31(8) APD.
80
COM(2015) 673, 15 December 2015. This plan includes further systematic checks at the external border controls,
also with regard to EU citizens, and a new travel document for returnsreturn of irregular migrants. MEMO/15/6332,
15 December 2015.
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intervene’ by sending border guard authorities from other member states to the common EU
external borders, without the consent of the member states involved. However, the operational plan
would still need to be agreed between the agency and the host member state.81 Furthermore, the
EBCG proposal aims to improve the coordination of information exchange and operational
cooperation between “border authorities and other authorities with coast guard functions”.
The underlying idea of extending these powers is that they will enable operations at the
external borders to become less dependent on the willingness of national authorities to cooperate
with the European agency. However, the current proposal does not include real tools for getting
member states to cooperate or to provide staff and equipment. The real problem of the new EBCG
proposal is that instead of addressing the causes of the current humanitarian crisis and investing in
the asylum system of the EU, it is aimed (again) at strengthening external border controls.
Furthermore, the proposal does not include any clear limitation of the powers or regulating of the
responsibilities of the relevant authorities in, for example, cases of human rights violations, and also
lacks an effective complaints mechanism. These gaps may specifically create a problem in those
member states where military or paramilitary organizations are entrusted with “coast guard
functions”.
3.3.5 EU-Turkey agreement
In October 2015, the EU Council agreed on a Commission proposal for a package deal with Turkey.
This plan referred to support for Turkey in border control and the reception and return of asylum
seekers, together with promises of €3 billion and references to lifting visa requirements for Turkish
citizens and restarting negotiations on Turkey’s accession to the EU.82 At the time, it was clear that
Turkey was hosting two million asylum seekers and refugees, the majority of whom, however, were
residing illegally in Turkey and very few of whom actually had access to an asylum procedure. In
March 2016, the European Council concluded an additional agreement83 with Turkey, increasing
the promised amount of financial support to €6 billion and including further details on mutual
cooperation with regard to the transfer of asylum seekers and external border controls.
In this agreement, the EU and Turkey agreed that all new migrants crossing from Turkey to
the Greek islands on or after 20 March 2016 will be returned to Turkey. Migrants arriving in Greece
will be registered and their asylum applications will be assessed in Greece in conformity with the
Procedures Directive, but migrants who do not apply for asylum or whose asylum applications are
found inadmissible or unfounded will be returned to Turkey. In addition, it was agreed that for
every Syrian returned to Turkey from the Greek islands, another Syrian will be resettled from
Turkey to the EU. In this case, priority will be given to migrants who have not previously entered or
tried to enter the EU irregularly.
The idea behind this agreement is that asylum applications can be declared inadmissible by
Greece because Turkey can be considered a ‘safe third country’ within the meaning of the
Procedures Directive (to be distinguished from the above notion of ‘safe country of origin’). As
S. Carrera & L. den Hertogh, ‘A European Border and Coast Guard: What’s in a Name?’, CEPS Paper 2016, no. 88,
p. 8-10, CEPS 8 March 2016, available at https://www.ceps.eu/publications/european-border-and-coast-guardwhat%E2%80%99s-namehttps://www.ceps.eu/publications/european-border-and-coast-guard-what%E2%80%99sname, last accessed 10 March 2016.
82
EU-Turkey Joint Action Plan, 15 October 2015, Memo/15/5860.
83
Press release, European Council, IP/ 144/16 , ‘EU-Turkey statement’, 18 March 2016, available at:
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkeystatement/http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/, last accessed 22
April 2016. On the question of whether this agreement is a convention within the meaning of international law, see:
M. den Heijer & T. Spijkerboer, ‘Is the EU-Turkey refugee and migration deal a treaty?’, EU Law Analysis blog, 7
April 2016, available at: http://eulawanalysis.blogspot.nl/2016/04/is-eu-turkey-refugee-and-migrationdeal.htmlhttp://eulawanalysis.blogspot.nl/2016/04/is-eu-turkey-refugee-and-migration-deal.html, last accessed 22 April
2016.
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many have pointed out, applying this concept to Turkey is highly questionable, considering that
Turkey is not bound by EU asylum law, that Turkey has retained the geographical limitation in the
Refugee Convention (see below) and that recent reports have established that Turkey has violated
the human rights of refugees and asylum seekers, including by detaining them and (forcibly)
returning them to the country of origin.84 Various NGOs and journalists have published information
on the deteriorating developments in Turkey, both with regard to asylum seekers and with regard to
the rule of law and democracy.85 At the end of 2015, Bulgaria was the only EU member state to
consider Turkey as a safe third country.
In the first progress report on the implementation of the EU-Turkey agreement, the
Commission emphasizes its “success” in the form of “the sharp decrease in the number of irregular
migrants and asylum seekers crossing from Turkey to Greece” and that smugglers are finding it
“increasingly difficult to induce migrants to cross from Turkey to Greece”.86 Since the EU-Turkey
agreement was adopted, various NGOs, including Amnesty International and Human Rights Watch,
have reported gross human rights violations in Turkey, including a mass expulsion of Syrians from
Turkey to Syria, and Turkish border guards’ shooting at Syrian civilians trying to cross the Turkish
border.87 The Commission’s progress report does not address either these human rights violations or
the increasing number of migrants arriving at Italian borders.88 The Dutch prime minister in
Parliament consistently referred to the reports of Amnesty International, Human Rights Watch and
the Syrian Observatory for Human Rights as “rumours”, and has assured Parliament that the
Turkish authorities have denied them.89
3.4

Flaws in current EU laws and policies

The arrival of the first substantial number of asylum seekers in the EU since the CEAS was set up is
putting the functioning of the CEAS to the test. The lives lost at sea,90 the circumstances of
migrants in refugee camps in the region as well as in transit countries, the chaotic situation in some
See further S. Peers & E. Roman, ‘The EU, Turkey and the Refugee Crisis: what could possibly go wrong?’,
available at http://eulawanalysis.blogspot.nl/2016/02/the-eu-turkey-and-refugee-crisiswhat.htmlhttp://eulawanalysis.blogspot.nl/2016/02/the-eu-turkey-and-refugee-crisis-what.html, last accessed 22 April
2016; O. Ulusoy, ‘Turkey as a Safe Third Country?’ blog on Border Criminologies, 29 March 2016, available at:
https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-criminologies/blog/2016/03/turkeysafe-thirdhttps://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centrebordercriminologies/blog/2016/03/turkey-safe-third, last accessed 22 April 2016.
85
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Gatekeeper? Unlawful Detention and Deportation of Refugees from Turkey, December 2015
https://www.amnesty.org/en/documents/eur44/3022/2015/en/https://www.amnesty.org/en/documents/eur44/3022/2015/
en/, last accessed 22 April 2016.
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accessed 21 April 2016.
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Report of International Organization for Migration (IOM), published 19 April 2016, according to which
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European states and the reintroduction of internal border controls by several member states
demonstrate the EU member states’ failure to respond adequately, as well as the fact that the Dublin
mechanism is failing to function as an allocation scheme. Even though the Commission and
member states have repeatedly emphasized their international law obligations and that the
strengthening of the external borders should not prevent those entitled to international protection
from gaining access to the European protection systems, no channels of any significance for safe
and legal access to the CEAS have so far been opened.91 On the contrary, by closing external
borders and adopting the EU-Turkey agreement, member states are doing more and more to prevent
individuals from seeking any form of protection in Europe . In summary, the measures proposed
and taken by the EU do not or only very partially address the causes of the current crisis identified
in section 2 and 3; the prohibition on refugees travelling legally to the Union, the absence of a
resettlement scheme for refugees in the region, and the absence of adequate protection and social
rights for refugees in the region, combined with fundamental flaws in the CEAS itself as well as
failing implementation of the CEAS.
This is not the first time that Europe has been confronted with considerable numbers of
refugees. Some of those earlier situations involved higher numbers than the present, but did not
cause the political tensions between European states on the scale we are now witnessing. Therefore,
a historical analysis of the main issues in refugee law, as mentioned in the introduction and touched
upon in the previous two sections, seems appropriate. Who is entitled to protection, and to what
extent do refugees have a right to territorial asylum, and hence legal entry, bearing in mind the
existing policy of barring legal entry? What should this protection entail in terms of benefits? And
where should refugees receive protection? Should they be forced to stay in the first country of
entry? Or should they be allowed to migrate further and remain in the EU? As we will see, these
issues were no less relevant for those drafting refugee agreements after the First and Second World
Wars. However, the approaches adopted then differed - in some ways markedly so - from those
currently being adopted by the EU.
4. Historical analysis of refugee protection
4.1 Introduction
When the Refugee Convention was concluded in 1951,92 Europe was facing a refugee problem that
was considerably larger than the one it is facing today. The continent had been destroyed by a war
which had displaced some 60 million people, while in 1953 14 million refugees were present in
Germany alone.93 According to UNHCR, in 1951 about one million refugees were present in
Europe which still needed to be resettled elsewhere.94 The Refugee Convention was a response to
this massive refugee problem. It defined who was eligible for protection and what this protection
should entail. The definition of refugees and their rights also had implications for where refugees
could ask for protection.
Below, we will sketch how the interests of the states and individuals concerned were
balanced, both in the instruments that preceded the Refugee Convention and on which the drafters
built, and in the negotiations and the resulting text of the Convention. The resultant system
remained the framework for asylum until well into the 1980s. A number of new concepts modifying
this framework have since been developed both in and outside Europe. After analyzing the pre-war
arrangements for refugees, we will analyse both the Refugee Convention and the later alternative
V. Moreno-Lax, ‘Europe in Crisis: Facilitating access to protection, (Discarding) Offshore Processing and Mapping
alternatives for the Way Forward’, Red Cross, Brussels: December 2015, in which she refers to the Stockholm
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concepts by distinguishing between qualifying for international protection (who), the contents of
international protection (what) and the location of international protection (where).
4.2 Earliest international instruments on refugees95
Asylum, and hence asylum law, is a by-product of closed border policies. Before 1900, most
European countries had open borders, thus allowing most migrants to enter and leave freely; a
special legal regime for refugees was unnecessary. Around the time of the First World War, states
started to close their borders and hence to control the presence of foreigners.96 Some foreigners
could not be expelled as no other state was willing to accept them. In response, a number of
arrangements were concluded between various European and other states.
These arrangements addressed the situation of specific groups – Russians who had fled the
Communist seizure of power in 1917, Armenians who had fled Turkey and, after 1933, Germans
who had fled Nazi Germany. These people were regarded as stateless, either de jure because their
nationality had been withdrawn or de facto because they could not rely on diplomatic protection by
their country of origin.97 They had few or no legal entitlements under the domestic law of the host
states where they lived, given that most states’ domestic law, including constitutional law, created
entitlements only for nationals. In general, foreigners had to rely on residential rights laid down in
treaties between the state of their nationality and the state where they lived.98 If such a treaty was
absent, or if people could not rely on it because of being stateless, they lived as illegally present
foreigners under the constant threat of deportation.
These earlier arrangements served to address some of the needs of these refugees as stateless
persons. Thus, arrangements for stateless Russian and Armenian refugees in 1922 and 192699
established a format for identity documents that would enable these refugees to travel and seek a
better life in other states.100 The Commissioner for Refugees of the League of Nations also sought a
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solution in the form of resettlement schemes.101 In reality, however, entry to other states was hardly
a viable solution in a world of closed borders, particularly after the economic crisis of 1929.
A new approach was adopted in the 1930s. As resettlement proved impossible, the solution
for the dire predicament of refugees was sought in the creation of residential rights in the host
states. A new convention established entitlements such as access to courts, education and welfare
for Russian and Armenian refugees.102 Of course states could create such entitlements by
themselves, and so a convention may have seemed unnecessary. But setting a standard in an
agreement helped to ensure that the states signing the treaty offered similar levels of protection, and
thus helped prevent further influxes to those states that raised their standards.
The same approach was taken to a new group of refugees, Germans who lacked the
protection of the Reich.103 In view of concerns about abuse, the arrangement for Germans
introduced a clause excluding persons who left the Reich “for reasons of personal convenience”.104
Thus, de facto statelessness could no longer be the sole ground for offering protection.
After the Second World War, the United Nations established the International Refugee
Organisation (IRO) in order to deal with millions of displaced persons and refugees.105 Refugees
were defined in a way similar to the pre-war arrangements, by a listing of groups such as deported
Jews, people who lacked assistance and protection from their country of origin, and war orphans.
Although the IRO aimed to repatriate or resettle displaced persons and refugees, these people could
refuse repatriation if they raised “valid objections”, such as “persecution, or fear, based on
reasonable grounds of persecution because of race, religion, nationality or political opinions”.106
This definition follows on from that of Germans who left Germany other than for reasons of
personal convenience, and it returned, in modified form, in the 1951 Convention.
The endeavours of the IRO and its successor, the UN High Commissioner for Refugees
(established in 1950),107 were not ultimately able to entirely resolve the refugee issue. These
organizations had no say on the rights of people who would not or could not be resettled, or the
rights of refugees after resettlement. These matters could only be resolved by states that already
hosted or were able to resettle refugees. The UN consequently decided to address these issues in a
Convention.
In summary, there was no generic definition of refugees before 1950. Instead, the pre-war
arrangements and, in 1946, the IRO Constitution designated specific groups of people as being in
need of protection on the grounds that they lacked diplomatic protection due to their statelessness.
Two strategies were developed in an attempt to resolve the refugee issue. One was to encourage and
facilitate onward migration to other states. The other was to grant entitlements to refugees who
were already present in a territory. Laying down those entitlements in agreements served to ensure
that the level of protection offered by various states was similar and, therefore, to facilitate a more
balanced distribution.
4.3 Qualification for international protection
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4.3.1 Refugee Convention
In 1950, state delegates convened at a retreat on the shores of Lake Success in New York in order to
draft a convention on the refugee issue. The drafters of the Refugee Convention had to address the
situation of people displaced during or as a result of the war, and who could not or would not be
repatriated. As the Soviet Union and its allies had withdrawn from the negotiations (allegedly
because refugee protection was, in their view, just a false pretext for barring repatriation of their
citizens),108 the drafters could also include ‘neo-refugees’, i.e. people who had fled Communist
Eastern Europe.
The first issue to be addressed was the definition of who is a refugee. Basically, two
approaches were advocated. Some, in particular European, states favoured a very broad definition,
such as ‘unprotected persons’.109 The representative of France explained that European states were
already overburdened and were now seeing an influx of neo-refugees on top of that.110 A broad
definition would entail broad obligations for non-European states acceding to the convention. For
some European states, therefore, the definition was at least partially a tool for burden-sharing. Other
states proposed continuing the pre-war method and so including only narrowly defined groups, e.g.
Jews or victims of the Franco regime in Spain.111 This approach was favoured by non-European
states, especially the USA, that were anxious to limit their obligations and to avoid signing a ‘blank
cheque’.112 Eventually, the representatives agreed on the following definition:
For the purposes of the present Convention, the term ‘refugee’ shall apply to any person
who […] as a result of events occurring before 1 January 1951 and owing to well-founded
fear of being persecuted for reasons of race, religion, nationality, membership of a particular
social group or political opinion, is outside the country of his nationality and is unable or,
owing to such fear, is unwilling to avail himself of the protection of that country; or who,
not having a nationality and being outside the country of his former habitual residence as a
result of such events, is unable or, owing to such fear, is unwilling to return to it.113
Some parts of this definition reflect the narrow approach, while others the broad one. The part of
the definition based on the IRO Constitution – a well-founded fear of being persecuted for reasons
of race and so forth – was broad enough to apply to both old and neo-refugees. The part “unable or
unwilling to avail himself of the protection of that country”, understood by the drafters to mean
diplomatic protection,114 was a remnant of the pre-war arrangements and could also be applied to
neo-refugees. But the temporal limitation (“events occurring before 1 January 1951”) served to
limit these obligations to known groups. Article 1B made it possible also to apply a geographical
limitation. It stated that the events before 1951 could either mean events in Europe or events in
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Europe and elsewhere, thus offering states the possibility to exclude new refugees arriving as a
result, for example, of decolonization conflicts. Eventually, the temporal and geographical
limitations were removed, at least by those states that signed the 1967 Protocol to the Refugee
Convention.115 This Protocol abolished the temporal limitation (events occurring after 1951 could
also be grounds for recognition of refugee status) and stated that states newly acceding to the
Convention could not adopt the geographical limitation to events occurring in Europe. Only states
that previously applied that limitation could continue to do so. At present, this limitation does not
apply in any European state, but it does apply in Turkey.116
The other limitations in the definition remained. In general terms, therefore, some quite specific
groups were excluded: Palestinians, for whom a separate arrangement had been made,117 and ethnic
Germans from Eastern Europe who had resettled in the Federal Republic.118
The requirements formulated in the broad part of the definition also impose limitations. A
“well-founded fear” means that only those who fled and still risked future persecution were
eligible.119 Accordingly, Article 1C stipulates that refugee protection should cease once the
circumstances causing the foreigner to flee cease to exist. Furthermore, this fear for future harm
needed to be well-founded. Although the term ‘persecution’ is in itself broad, it indicates that not
each and every form of harm is included: a minimum level of severity is required.
What is maybe most conspicuous for present-day observers is that the definition further
narrowed protection to those people whose fear of being persecuted is “for reasons of” one of the
specified grounds. Indeed, the drafters were well aware that victims of war or natural disasters were
not included in this definition.120 Accordingly, the Final Act of the Conference of Plenipotentiaries
expressed the hope that the contracting states would extend Refugee Convention protection to
persons “not […] covered by the terms of the Convention”.
In summary, the definition of a refugee in Article 1 of the Refugee Convention could cover
all refugees already present in the states party to it, and was also broad enough to cover new groups.
At the same time, the drafters had carefully built in opportunities to limit future obligations, most
conspicuously with regard to victims of war.
4.3.2 Alternatives for refugee protection
Until well into the 1980s, asylum law and policy in Europe were mostly based on the Refugee
Convention. In the 1980s however, new approaches to protection arose in many countries:
temporary protection and temporary refuge schemes and the development of ECtHR case law on
expulsion, all of which have implications for the question of who is a refugee.
Temporary refuge
From 1985 onwards, many states (as well as UNHCR) had started introducing various forms of
temporary refuge.121 In the case of Europe, authors mention the civil war in Yugoslavia and the
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ensuing large influx of refugees to Western Europe as a watershed.122 Although the various
temporary refuge schemes differed in name and content, what they had in common was that they
applied to people who had fled generalized violence in civil wars. And, as the name implies, this
protection was deemed to be temporary – when the war stopped, those benefiting from the refuge
could return. Refugee status, by contrast, was seen as inherently more permanent, although the
Refugee Convention foresees ex lege cessation of refugee status if the reasons for granting it no
longer apply and is hence also temporary in nature. Some countries granted temporary status while
the process of determining refugee status was suspended. So a person enjoying this temporary
protection remained an asylum seeker for longer. In other countries, the temporary status was issued
instead of refugee status.123 Either way, people granted this type of protection enjoyed fewer rights
than those recognized as refugees.
The relationship between temporary refuge and refugee status could be regarded in two
ways. For some, it filled the gap in the refugee definition as regards protection for people who had
fled violence that could not be linked to a ground specified in the Convention, and hence served as a
de facto extended definition of refugee. According to others, however, victims of the violence in
Yugoslavia did qualify as refugees as they feared persecution for reasons of, for example, ethnicity.
Viewed from this angle, temporary protection schemes served to hollow out refugee protection.
Whatever the case, we may note that the introduction of temporary refuge at the expense of the
application or, if one wishes, as an extension of the Refugee Convention amounted to a trade-off
between protection and rights or, in the words of one author, bicycles for the many instead of
Cadillacs for the few.124
Article 3 ECHR
ECtHR case law regarding expulsion has a similarly ambiguous relationship to Refugee Convention
status. In 1989, the ECtHR ruled for the first time that Article 3 ECHR (the prohibition on torture
and inhuman or degrading treatment or punishment) prohibited expulsion or extradition if the
person concerned ran a real risk of being ill-treated in the country of origin, which is foreseeable at
the moment of removal.125 The Court reasoned that the expelling state was responsible for the
foreseeable consequences of its own deeds. If it is foreseeable that ill-treatment will follow,
expulsion amounts to knowingly delivering a person to the actors of harm. This reasoning hinges on
the statement that the prohibition on exposing a person to torture or inhuman treatment is implicit in
the general prohibition on torture and inhuman treatment.126 Hence, this form of international
protection is more, or at least more explicitly, than refugee protection linked to a domestic standard,
and to that extent adds a new rationale for issuing protection: the moral integrity of the host state.
In some cases, Article 3 ECHR applied to situations where the Refugee Convention did not
apply. Unlike the refugee definition, this provision does not require a link to a Convention ground
(race, religion, nationality, membership of a particular social group or political opinion). The
prohibition could potentially, therefore, cover cases not covered by the refugee definition and was
hence potentially capable of covering war victims. In practice, the meaning of the provision
remained somewhat limited for a time, partially due to a strict application of the requirement for a
real risk. The ECtHR seemed to require personally individualizing circumstances, which excluded
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people who fled random violence.127 Over a period of 30 years, however, the Court’s case law
evolved slowly but surely and finally, in 2008, embraced the possibility of Article 3 ECHR
applying to situations where all people hailing from a certain country, region or city where war was
raging.128
In other cases, however, the ECtHR barred expulsions of persons who could very well have
qualified for refugee status. This was partially due to its applying more lenient standards of proof
than were applied by some member states. Medical evidence of torture, for example, was dismissed
for some time as irrelevant in certain jurisdictions – a scar cannot tell who inflicted it and for what
reason. But the ECtHR reasoned that if medical experts were convinced a scar was very likely to
have been caused by the type of torture described by the applicant, it could and should count as
evidence for that story.129 In such cases, the protection of Article 3 did not extend the material scope
of protection of the refugee definition – the same applicant would have been recognized as a
refugee if medical evidence had counted. Instead, Article 3 ECHR protected more people because
the Court applied a lower standard of proof than some states
The growing reliance in some jurisdictions on Article 3 ECHR instead of the Refugee
Convention, consequently meant that the relevance of the latter diminished, sometimes because of
the wider material scope, and in other cases because of the lower standard of proof.
4.4 Contents of international protection
4.4.1 Rights of refugees under the Refugee Convention130
Just like the earliest instruments for refugee protection, the Refugee Convention not only provides a
legal definition of refugees and for protection against refoulement, but also for residential rights of
refugees in the host states. Articles 2 - 34 contain a fairly comprehensive catalogue of entitlements.
These rights accrue to all persons who fulfil the refugee definition; formal recognition of refugee
status by the authorities of the host state is not necessary. It is generally accepted in international
refugee law that recognition as a refugee by the state of refuge has a declaratory rather than a
constitutive character.131 This means that persons who apply for asylum and who are subjected to a
refugee status determination procedure also fall under the general scope of the Refugee Convention.
Since asylum seekers may meet the definition of refugee as laid down in the Refugee Convention
and may consequently be entitled to some of the benefits of the Convention from the moment they
arrive in the host state, they have to be treated as refugees pending determination of their status.
Otherwise, states run the risk of acting in violation of the Refugee Convention by withholding
important rights from genuine refugees.132
The way in which the rights laid down in Articles 2-34 of the Convention are formulated is
evidence of the search for a balance between the needs of refugees and those of the host state. These
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competing interests are taken into account in two ways. Firstly, the provisions laying down
substantive rights for refugees apply different standards of treatment. With regard to some rights,
refugees have to be treated the same as nationals,133 most favoured aliens134 or ‘aliens generally’,135
while other articles lay down absolute rights for refugees.136 Whereas the ‘aliens generally’ standard
does not provide much extra protection for refugees, and therefore met the concern of some states
that they would have to treat refugees on a par with the citizens of special partner states,137 the other
standards set in the Refugee Convention provide a higher level of protection for refugees.
Secondly, these provisions apply different qualifying conditions. Essentially, the Refugee
Convention designates four main categories of refugees for enjoying rights: refugees present in the
territory, refugees lawfully in the territory, refugees residing in the territory and refugees lawfully
staying in the territory.138 Refugees who are simply present in the territory,139 regardless of their
legal status, are entitled to certain basic rights, including the right to acquire movable and
immovable property,140 the right to have free access to the courts of law in the territory141 and the
right to identity papers.142 Refugees who are not merely physically, but also lawfully present in the
territory are entitled to additional rights with regard to self-employment,143 freedom of movement144
and protection against expulsion.145 Some provisions in the Refugee Convention confer rights on
refugees who are (habitually) residing in a contracting party. These concern artistic and industrial
property rights,146 access to legal assistance147 and administrative assistance.148 Finally, refugees
who are lawfully staying in the territory of the host state are entitled to a number of important rights,
including the right of association,149 the right to engage in wage-earning employment, the right to
public relief and assistance,150 the right to protection under labour laws and social security151 and
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the right to be granted travel documents.152 Hence, these conditions indicate that refugees are
entitled to some basic rights upon arrival and to a wider set of rights if their ties to the host state
increase (also referred to as the ‘incremental system’).153 As the UNHCR states, “There does seem
to have been a conscious attempt by the drafters to match the character of the various rights in
question to the degree of residence required”, whereby the latter depends on “the degree to which
the rights in question carry with them financial or social responsibilities or multilateral implications
for the granting State”.154
As in the agreements of the 1930s, the Convention’s inclusion of a common set of rights for
refugees made protection in those states party to the Convention more or less similar, and this could
facilitate equal distribution of refugees over states.
4.4.2 Rights of refugees under the ECHR
In the light of some jurisdictions’ growing reliance on Article 3 ECHR instead of the Refugee
Convention, as explained above, the rather sophisticated and balanced system of rights laid down in
the Refugee Convention does not apply to all persons recognized as being in need of international
protection. Migrants whose expulsion is banned on the basis of Article 3 ECHR cannot always rely
on the material rights listed in Articles 2 - 34 of the Refugee Convention. Instead, they fall under
the scope of the general human rights laid down in the ECHR; rights not specifically tailored to the
special situation of refugees.
Over time, however, ECtHR case law has developed a number of important rights for
persons in need of international protection. The Court ruled, for example, that contracting parties
act in violation of Article 3 ECHR if they intentionally155 do not offer any kind of assistance to
destitute asylum seekers living on the streets since asylum seekers are a vulnerable population
group in need of special protection.156 With regard to asylum seekers with minor children, the
positive obligations on the state extend even further, in the light of their extreme vulnerability.157 In
addition, the Court has ruled that migrants lawfully residing in one of the contracting parties should
be treated equally with nationals with regard to social security benefits.158 With regard to access to
education, the Court has held that, under certain circumstances, even migrants without a legal
residence status cannot be treated differently from nationals.159 While with regard to access to
housing, the Court generally leaves contracting parties a large margin of appreciation for making
distinctions based on migration status, this margin is much narrower if refugees or migrants in need
of international protection are involved.160
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Hence, it is possible to discern in the case law of the Court, as developed over time, a
catalogue of rights for migrants who fled persecution that is quite similar to the catalogue laid down
in the Refugee Convention. Some rights accrue specifically to refugees on the basis of their
vulnerability, whereas other rights accruing to refugees, such as social security benefits, are relative
to the rights of nationals. In the case of some rights, the Court also attaches weight to the legality of
the residence, whereas this seems to be less relevant in the case of other rights. This catalogue is
less sophisticated, however, than that laid down in the Refugee Convention, as it is developed on
the basis of individual cases and specific circumstances. This makes it hard to base general claims
on it. In addition, there is as yet no case law on all the rights laid down in the Refugee Convention.
4.5 Location of international protection
The Refugee Convention only very partially settled the issue of distribution of refugees. As
observed above, by not sticking to a very narrow refugee definition, the Convention in a way
facilitated migration of refugees: the broader definition entailed broader obligations for nonEuropean states (see section 4.3.1. However, while states can resettle refugees present in other
states if they choose to do so, but even the beginning of a duty to do so is absent in the Convention.
The Preamble merely observes that the granting of asylum may place “unduly heavy burdens on
certain countries” and calls for “international cooperation”.161 The provision coming closest to a
rights to asylum is Article 33:
No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever
to the frontiers of territories where his life or freedom would be threatened on account of his
race, religion, nationality, membership of a particular social group or political opinion.
This implies that if purported refugees reach the border of a signatory state, their presence and stay
must be accepted provisionally, and the entitlements summed up in the Convention enter into play.
To this extent , the Convention contains a sort of hidden right to asylum. But it is a qualified right:
the state remains free to expel refugees to any territories where their life and freedom are not
endangered. And the right to asylum itself, a claim to legal residence, is also absent.
Article 33 furthermore implies that refugees can claim protection only from the state whose
territory they manage to reach. As the claim to protection is conditional on a link to the territory,
one way to prevent this claim from being made is simply to prevent territorial contact. As discussed
in section 2, the EU has tried to do exactly this by making it virtually impossible for refugees to
enter the EU legally, by requiring transport companies to control travellers’ possession of visas and
by cooperating with neighbouring states. These ‘deflection policies’ seek to bypass the international
framework of refugee protection that has been in place since 1951. Indeed, European states have
sought artificially to create for themselves the same position as the US and Canada had in 1951 visà-vis refugees from Europe. As we outlined, European states’ wish to have those countries take over
refugees merely led to a call for cooperation with unduly burdened countries. Unlike the US and
Canada since 1951, however, European countries do not use any substantial quotas for resettling
refugees.162 We may also observe that although deflection policies do not breach international law
as it currently stands,163 they are grossly inconsistent with it. European states are willing to keep
refugees in third countries they do not consider safe for the purpose of the prohibition of
refoulement.
Deflection policies may also take the form of returning refugees to states they travelled
through on their way to Europe. Since the mid-1970s, states started to view such onward migration
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as irregular and developed policies to return people to those third countries. Formalization of the
principle of the country of first asylum as a ground for rejecting an asylum claim started in the
Netherlands in 1977, with the introduction of the notion that asylum could be refused if applicants
had enjoyed sufficient protection in another country, or could have enjoyed it had they applied for
it.164 The concept gained currency in Germany in the same period.165 Indicative is the development
of the concept in the UN context, with the text of a failed convention of asylum ending up in a
Conclusion of the Executive Committee of UNHCR from 1979:
Regard should be had to the concept that asylum should not be refused solely on the ground
that it could be sought from another State. Where, however, it appears that a person, before
requesting asylum, already has a connection or close links with another State, he may if it
appears fair and reasonable be called upon first to request asylum from that State.166
As indicated above in section 4.2, one of the strategies of the pre-war arrangements on refugees was
to encourage and facilitate onward migration to other states. One of the drafts of the Refugee
Convention also contained a provision stipulating that the state parties “shall to the fullest possible
extent relieve the burden assumed by initial reception countries (…). They shall do so, inter alia, by
agreeing to receive a certain number of refugees in their territory.”167 This provision was dropped
because the concept of ‘initial reception country’ was considered too vague.168 One of the
representatives suggested a distinction between ‘first asylum countries in Europe’, ‘second asylum
countries in Europe’ and ‘final resettlement countries overseas’.169 Although this distinction was not
adopted by other representatives, a similar state of mind is expressed in the comment by another
representative that refugees could acquire rights only in the final resettlement country, and not in
the country of first asylum.170
This makes it clear that, also for the Refugee Convention, one of the main aims in the initial
days was international cooperation in order to alleviate the burden of the countries of first asylum.
The primary way of doing this was by resettling refugees overseas, i.e. outside Europe. This means
that the core idea of the Refugee Convention was not that countries in the region should have an
obligation to bear the burden of refugees or that refugees have an obligation to stay in countries in
the region.
Nevertheless, Article 31 of the Refugee Convention contains a kernel of the idea that
refugees do have to stay in the country of first asylum. It states that states shall not impose penalties
on account of illegal entry or presence on refugees, provided that refugees (1) have presented
themselves without delay to the authorities; (2) show good cause for their illegal entry or presence;
and (3) come “directly from a territory where their life or freedom was threatened” in the sense of
the refugee definition. The representatives drafting the Convention wanted to exempt refugees from
criminal sanctions for seeking asylum. However, if a refugee had found asylum in one country, they
wanted to make it possible to impose criminal sanctions if that person entered another country
without the required formalities.171 The then UN High Commissioner for Refugees, Gerrit Jan van
Heuven Goedhart, had been an underground journalist in Nazi-occupied territory and had travelled
illegally to London, where he became Minister of Justice in the Dutch government in exile. The
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summary record of the fourteenth session of the Conference of Plenipotentiaries, which fixed the
final convention text, holds about his statement on Article 31:
There were two main categories of refugee. First, there were refugees who, after leaving one
country of persecution, arrived in another country where they might possibly remain
unmolested for a certain period, but would then again be in danger of persecution. If, as a
result, they moved on again and reached a country of true asylum, it might be claimed that
they had not come direct from their country of origin. For example, in 1944, he had himself
left the Netherlands on account of persecution and had hidden in Belgium for five days. As
he had run the risk of further persecution in that country, he had been helped by the
resistance movement to cross into France. From France he had gone on into Spain, and
thence to Gibraltar. Thus, before reaching Gibraltar, he had traversed several countries in
each of which the threat of persecution had existed. He considered that it would be very
unfortunate if a refugee in similar circumstances was penalized for not having proceeded
direct to the country of asylum. (…).
Secondly, there were refugees who fled from a country of persecution direct to a country of
asylum; they might not, however, be granted the right to settle there, even though the
country in question was a contracting State. Thus a refugee might suffer if he arrived in a
country which did not display a generous attitude. Such refugees might possibly be covered
if the words "and shows good cause" were amended to read "or shows other good causes".
The fact that a refugee had fled from a country of persecution in itself constituted good
cause for his entry into or presence in the country of asylum.172
Although one might argue that Article 31 is merely about criminal sanctions, it seems appropriate to
acknowledge that the underlying notion is that refugees do not need to (hence should not) engage in
irregular border crossing if they have found asylum. Van Heuven Goedhart’s statement is
interesting because it shows that some drafters themselves identified strongly with refugees, not out
of empathy or altruism, but because they knew what it was to be one. Van Heuven Goedhart does
not focus on the question of which country was safe for him (Vichy France and Spain might have
been, but were not discussed in this context), but instead on the aim of his trip, which was to liaise
with the Dutch government in exile in London. The second part of his statement is directly relevant
to the country of first asylum. Van Heuven Goedhart distinguishes between two kinds of countries:
on the one hand a country where the refugee has been granted the right to settle, and on the other
hand a state that is party to the convention, but where the refugee has not been granted the right to
settle; in other words a country that does not display a generous attitude. Van Heuven Goedhart is
of the opinion that a refugee has good cause to leave the second kind of country in an irregular
manner.
It is unclear to what extent the drafters of the Convention intended to incorporate
Van Heuven Goedhart’s view; and even if that were clear, the drafting history of a convention that
is more than half a century old is precisely that: history. The point here is to indicate that the
drafters of the Convention did not work with the idea that refugees had to stay in the country of first
asylum or in the region, but found that refugees could have good cause to travel further or to apply
for resettlement in another country. One of the ideas was that refugees had to be taken out of
Europe (which was the region from which the refugees of concern to the drafters originated) and
that states were supposed to make this possible. This is the presumption underlying Article 31,
whereby either countries of first asylum will grant the right to settle, or other states will resettle the
refugees. For that reason, it is not necessary for refugees to cross borders in an irregular manner; if,
therefore, they do so, they may be subjected to criminal sanctions.
172

A/CONF.2/SR.14, p. 5.

27

The question remains as to when states can refuse refugees a right to enter and reside in their
territory on the basis that they had or could have had protection in the first country of asylum. There
is no clear framework in the Refugee Convention or other instruments of international law on this
issue. As we saw above, Article 33 Refugee Convention and other provisions forbid expulsion to
territories where the refugee fears persecution or torture, but they are silent on the question of
expulsion to other states.173
Some requirements have nevertheless been developed in state practice and ECtHR case
174
law. Obviously a country can count as safe only if there is no risk of persecution or other form of
harm in that country. Furthermore, a country cannot count as safe if there is a risk of chain
refoulement to the country of origin. Thus, the asylum seeker must have the opportunity to request
and receive protection in the third country. If a country is party to the ECHR and a member state of
the EU, it may be assumed to be safe. Hence expulsion to such a country is in principle allowed.
But, as also indicated in section 3.2, this presumption of safety can be rebutted. Since 2011,
expulsions to Greece have been prohibited as the asylum procedures and reception conditions in
that state are so poor that asylum seekers run a real risk of suffering inhuman or degrading
treatment in that country.175 The presumption of safety does not apply if a country is not party to the
ECHR or even the Refugee Convention. A good track record on human rights and reception of
refugees may still serve as proof that such a country is safe. However, the onus of proving the third
country’s safety lies with the state that wishes to expel an asylum seeker to it.176 It will be hard for a
European state to demonstrate that a country is safe if that country has not ratified the Refugee
Convention or does not apply it correctly.
Apart from the safety of a third country, the level of residential rights provided to refugees is
also relevant. As we saw, most of the entitlements for refugees laid down in the Convention should
be provided on the same level as provided to nationals or other foreigners, and are not defined by
fixed standards of living. A standard of living in the third country that is below that in the European
state is hence not an argument against reallocation. In general, this is also true with regard to
Article 3 ECHR. The ECtHR has developed two different tests for deciding whether expulsion to
dire humanitarian living conditions breaches Article 3 ECHR. If the poor humanitarian
circumstances in the country of origin emanate from ‘natural causes’, such as illness, lack of
sufficient resources, poverty or drought, expulsion will violate Article 3 only very exceptionally and
on the basis of compelling grounds,177 which is a very high threshold. If, however, the authorities in
the country of origin can be held responsible for the poor conditions through intentional acts or
omissions,178 the general test will apply. Expulsion will in that case violate Article 3 if the person
concerned is unable to meet his most basic needs and if there is no prospect of the situation
improving within a reasonable timeframe.179
In summary, the Refugee Convention secures protection for those who manage to reach its
territory. Although resettlement was conceived of by the drafters as a solution for overburdened
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states, the Convention does not lay down any clear obligations in this regard, merely a Preamble
recital hinting at the desirability of resettlement. At the same time, the Convention expresses, in
Article 31, the notion that refugees finding asylum in one country should not migrate further. The
instrument leaves open the possibility of sending asylum seekers to a first country of asylum or to
another third country. Such third country must, however, meet a number of conditions: the refugee
should not be threatened with inhuman treatment, nor with expulsion to the country of origin and
should not be excluded from social rights that are granted to nationals of that country.
4.6 Conclusion
The Refugee Convention continues the approach to the refugee issue adopted in the arrangements
of the 1930s in that it lays down entitlements for refugees vis-à-vis the states where they seek
refuge. However, it contains two important innovations compared with the pre-war instruments.
The first is a general definition of refugees, which proved to be sufficiently flexible to encompass
new groups that had not been conceived of by the drafters. One example is those persecuted for
belonging to the particular social group of LGBT180 – in 1951, numerous signatory states
themselves still prosecuted homosexuals. This ability to encompass new groups was enhanced by
the 1967 New York Protocol Relating to the Status of Refugees. So the Refugee Convention
embodies a rough consensus on who is to be protected as a refugee.
Certain types of risk of severe suffering, however seem hard if not impossible to include in
the Refugee Convention, like victims of indiscriminate violence.181 In accordance with the
recommendation in the final act to extend refugee protection to people other than those defined in
Article 1,182 it seems that, until the end of the 1980s, most European states applied an extended
version of the refugee definition under domestic law, hence including people who had fled war.183
And the prohibition of refoulement as identified and developed in ECtHR case law since 1989, has
finally filled this gap as far as expulsion is concerned.
The second important innovation was the introduction of Article 33 Refugee Convention,
the prohibition of refoulement. Nowadays this is generally regarded as the cornerstone of refugee
protection: it serves to secure that people will not be sent back to persecution. But in the absence of
a system of resettlement, it also ensures that asylum remains territorial. Indeed, the Convention
hardly marked any change from the approach – burden-sharing by facilitating onward migration –
adopted before the Second World War. Instead it simply laid down conditions for burden-sharing
by stating a common refugee definition and defining common standards of treatment. Indeed the
limitation of states’ obligations towards refugees in their territories is the main obstacle in
international law to solving the issue of where refugees are entitled to asylum. This significant
protection gap has remained by and large unresolved until this day.
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Finally, we may observe the sophisticated manner in which the Convention seeks to balance
the interests of refugees and those of receiving states. The refugee definition contains several
elements that can be interpreted more broadly or more narrowly. It limits protection to risk of future
harm, hence offering the possibility to cease protection once this is no longer needed. It also takes
account of states’ public order concerns by allowing an exception to the prohibition of refoulement
in Article 33(2).184 A similar sophistication can be perceived in in what refugees are entitled to.
Although all refugees are entitled to basic rights, numerous rights apply only after the refugee has
settled in the host state, and states that need or wish to withhold certain entitlements from aliens in
general need not grant them to refugees. The Convention thus offers quite some room for
manoeuvre to states facing a growing influx of refugees, while, on the other hand, it grants a wide
catalogue of rights to refugees, sometimes wider than the protection they derive from general
human rights law.
As explained in section 4.4.2, one of the other protection gaps left by the Convention – the
social and other residential rights of people fleeing war or other forms of indiscriminate violence –
has been partially closed by the ECtHR on the basis of Article 3 ECHR. This issue has since been
resolved more comprehensively by the EU Qualification Directive. The Qualification Directive lays
down provisions for the contents of international protection. It contains a catalogue of rights that is
fairly similar to the one laid down in the Refugee Convention, but this list does not apply only to
persons with refugee status, but also to persons with subsidiary protection status. The latter status
applies to people whose expulsion is prohibited under Article 3 ECHR, such as those fleeing war.
With a few exceptions, therefore, the Qualification Directive in fact provides an extended refugee
definition, as called for in the Final Act of the Conference of Plenipotentiaries for the Refugee
Convention in 1951.

5. Lessons from Lake Success
What is experienced as the European refugee crisis is a crisis of European asylum and migration
law. European refugee and migration law turned the displacement of Syrians into a crisis externally,
by prohibiting refugees from travelling legally to the EU, by cooperating with neighbouring
countries in order to contain them and by refusing to make a contribution sufficient for an even
remotely viable alternative in countries in the region. And internally, by setting up the Dublin
system which leads to unfair allocation of asylum seekers in Europe, and which presumes a level of
harmonization of asylum law which has not materialized. Rather than addressing these causes, the
European Migration Agenda and the EU-Turkey agreement consist of more of the same deflection
policies that have backfired so dramatically over the last years.
The same conclusion applies for distribution of asylum seekers over the Member States: the
hotspot-approach is based on transfer of asylum seekers regardless of their will and regardless of
the will of the member states, thus repeating the flaws of the Dublin system. This approach does not
address the root cause of the problem: the enormous difference between what, say, Germany offers
refugees as opposed to Bulgaria, and the enormous difference between who is protected in, say,
Sweden as compared to France.
As to who is entitled to protection in Europe, the response has brought only one innovation.
Under the EU-Turkey agreement, Syrians fleeing the civil war are granted entry in Turkey, whereas
others travelling through Turkey, such as Afghans, who may well better fit the classical refugee
concept of political persecution, are denied access. Ironically, therefore, the response to the refugee
crisis of 2015 reflected a shift as to who should primarily be protected . Whereas the drafters of the
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1951 Convention sought to exclude refugees from civil wars through the geographical limitation
and focused on political persecution in the Communist bloc, civil war refugees now seem to be
privileged over politically persecuted refugees.
As discussed in section 4, the Refugee Convention of 1951 was the outcome of a balancing
of the interests of the individual and of the host state. In an implicit manner, it also balanced the
interests of those states harbouring many refugees and those harbouring few. As to the personal
scope of protection, the balancing act in the Refugee Convention resulted in a definition that was
sufficiently broad to encompass many existing types of refugees (including new types) but that did
not include people fleeing indiscriminate violence. In addition, people fleeing discriminate, but
large-scale violence (as in civil wars) were excluded via the geographical limitation. The balancing
act as regards rights resulted in a relatively finely tuned system that distinguished between refugees
with greater or lesser ties with the country of refuge, and allowed states to differentiate as regards
the level of treatment.
Notwithstanding the flaws and gaps identified in section 4, however, we should appreciate
the fact that the drafters of the Refugee Convention managed to design an instrument that addressed
all the major issues – who, what and where – coherently and to a considerable extent. And this
instrument has proved capable of offering solutions to refugee crises for the past 65 years. This is in
stark contrast to the Common European Asylum System which succumbed when confronted with
the first challenge in its existence. The Refugee Convention was least successful on the issue of
where. It did not establish a system for burden sharing. The claim for protection is based on contact
with the territory of the country of refuge. While this represented a step forward compared to the
situation in the 1930s (when even contact with the territory was considered insufficient for
activating non-refoulement), countries further away remained free to accept as many or as few
refugees as they wanted. By closing their borders and risking a systemic violation of the
prohibition of refoulement, European states risk doing away with even the limited achievement of
the Convention on that point.
Could Europe repeat the feat of the drafters of the Refugee Convention? Arguably, crucial
for Lake Success was the composition of the drafting committee. This contained representatives of
the states that were most burdened by refugees, such as France and Belgium, as well as states such
as the US and Canada, which, due to their geographical distance, had remained largely unaffected,
and countries in-between, such as the United Kingdom. The only states not represented were the
countries the neo-refugees came from – the Soviet Union and its allies. And despite all the
differences in interests and preferences, the drafters created a compromise that all the parties could
more or less live with. If Europe is to resolve the current crisis of its refugee law, it should therefore
start by sitting down to discuss solutions with unaffected states, such as the US, most affected states
– specifically Lebanon, Turkey and Jordan –– and medium affected states such as the European
states themselves. They should meet on equal footing so as to coherently address the core issues of
who, what and where. It also should be kept in mind that it took a few years to draft the Convention,
which runs contrary to the spectacle driven European summits where debates continuing over
dinner are already seen as taking lots of time. Such multilateral, open185 and calm, time-consuming
deliberations at a global level will not be helpful to tame today’s popular unrest, win tomorrow’s
elections or to contain diphtheria in refugee camps in Greece. But they are absolutely necessary if
Europe is to be better prepared for the next time a number of refugees seeks asylum on its territory.

185

The meetings of the drafters of the Convention were public and the records are available, although sometimes
emotions ran high: some passages had to be deleted from the minutes. See for example: ”An exchange took place at this
point between Mr. ROCHEFORT (France) and Mr. HERMENT (Belgium). They agreed, with the PRESIDENT’S
consent, that it should not be reported in the summary records of the meeting.”, A/CONF.2/SR.20, p. 11.
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